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Abstract:

The establishment and economic development of a limited liability company is of particular
importance in the framework of legal relations within a state. In order to set up a limited liability
company, it is necessary to know the specific legislation in order to ensure compliance with the
legal norms. Their violation may result in penalties, fines or even closure of the company.

Also, the limited liability company is the most generic form of company, due to the
accessible and easy-to-follow establishment process. Moreover, all the forms necessary to
establish a limited liability company can be accessed on the website of the National Trade Registry
Office. This ensures easy access to relevant and up-to-date information on the process of setting
up a company.
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1. CONCEPTUAL SPECIFICATIONS. DEFINITION

In the specialized literature, “the company was defined as representing a group of persons,
constituted on the basis of a partnership agreement and having legal personality, in which the
associates agree to share certain assets for carrying out economic activities, for the purpose of
achieving and dividing the realized profit.”!

The limited liability company is a form of commercial entity that appeared later in the
development of commercial activity and had a gradual evolution in different countries. It was first
regulated in Germany in 1892. Subsequently, this type of company was taken over in other
countries, including France, in 1925.

In Romania, the limited liability company was consecrated as a form of company by Law
no. 31/1990 on companies, being introduced into the legislation of our country to provide a more
flexible and accessible alternative than the joint stock company. The limited liability company has
become one of the most popular forms of organization for small and medium-sized enterprises, due
to its advantages, such as limiting the liability of associates to their contribution and a lower degree
of formalities and regulations regarding the establishment and operation.

This form of company arose as a result of the need to satisfy different requirements imposed
by commercial activity. Partnerships, the partnership in collective name, provided the conditions
for the use of small capital, while capital companies, especially the joint stock company, were
suitable for the use of large capital, intended for large-scale businesses. Given these circumstances,
there was a need to establish a company that could be adapted to the needs of medium-sized capitals.
This could be achieved by establishing the limited liability company as a mixed form, which
borrowed certain characteristics from both capital companies and joint-stock companies.?

The limited liability company is based on the trust of the associates, their number being
limited, and the social parts not being freely transferable. Just as in the case of joint-stock
companies, in limited liability companies, the associates are liable for social obligations up to the
concurrence of their contribution.

The limited liability company is very widespread in the commercial environment, due to the
advantages it offers.

!See M. Dumitru, C. Ignatescu, “Business Law. The legal report of business law. The Contract”, Hamangiu Publishing
House, Bucharest, 2013, page 68.
2 See S.D. Carpenaru, “Treaty of Romanian commercial law”, Universul Juridic Publishing House, Bucharest, 2016,
page 373.
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We present in the following context the situation of the evolution of the demand on the
market for the establishment of the limited liability company.
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Figure 1. Registrations of individuals and legal entities in the period 01.01.2023 —31.05.2023
Source: Own processing

Analyzing the data provided by the National Trade Registry Office, from the beginning of
2023 until the end of May, 42.067 limited liability companies were established in Romania.’

We mention the number of registrations in the Trade Register of individuals and legal
entities in 2019.*

From figure 2 it can be observed that the limited liability company, as a form of company,
ranks first in the preferences of entrepreneurs, there are considerable differences between the
number of established limited liability companies and other forms of companies, in the period
01.01.2019 - 31.12.2019.

Art. 3 of Law no. 31/1990 provides in para. (1) and para. (3):

“(1) Social obligations are guaranteed with social patrimony.
(3) Shareholders, limited partners, and associates of the limited liability company are only
liable up to the concurrence of the subscribed share capital.”

In the specialized doctrine, it was argued that “the limited liability company can be defined
as a company constituted, on the basis of full confidence, by two or more persons, who share certain
goods in order to carry out a commercial activity (production, trade or provision of services), for
the purposes of profit-sharing and who are liable for social obligations within the limits of their
contribution.”®

3 https://www.onrc.ro/index.php/ro/statistici (accessed on 29.06.2023).
* Ibidem
3 Art. 3 of Law no. 31/1990
¢ See S.D. Carpenaru, “Treaty of Romanian commercial law”, Universul Juridic Publishing House, Bucharest, 2016, page
374.
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Figure 2. Registrations of individuals and legal entities in the period 01.01.2019 —31.12.2019
Source: Own processing

Based on this definition, it can be stated that a limited liability company has the following
characters:

a) the social capital is divided into fractions, which are called social parts. They are not

represented by negotiable securities.
b) the association is based on the trust of the associates, the company having an “intuitu
personae” character, just like the partnerships.

c) the associates are liable for social obligations only within the limit of their contribution.

In the Law on companies, in addition to the limited liability company of the classical type,
established by two or more associates, a variant of it is also regulated, namely the limited liability
company with a single partner.’

A limited liability company with a single partner is subject to the rules applicable to the
limited liability company of the classical type and to the special rules contained in Law no. 31/1990.

According to Article 13 para. (1) of the Law on companies, the limited liability company
can be established by the contribution of a single associate, who will also be the sole owner of all
social parties.

It should be noted that the single associate can be an individual or a legal entity.

Article 14 of the Law on companies imposed two prohibitions, namely:

“l) an individual or legal person can only be a single associate in only one limited liability
company,

2) a limited liability company may not have as its sole associate another limited liability
company consisting of a single person.”®

7 In doctrine, this type of company is called a single-member company, arguing that the name contains a contradiction
in terms, because company means association, union, implying the existence of at least two people.
8 Art. 14 of the Law on companies, in the form existing before the abrogation.
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If these provisions were violated, the state, through the Ministry of Public Finance, as well
as any other interested person could request the dissolution of the company by judicial means.

As can be seen, the legislator imposed a severe sanctioning regime in case of non-
compliance with the two prohibitions. We believe that the reasoning considered was to prevent the
possibility of actually multiplying the number of limited liability companies constituted by a single
person.

However, Article 14 was abrogated in 2020 by Law no. 102/2020 amending and
supplementing the Law of companies no. 31/1990.°

It should be noted that, in order to protect the creditors of the limited liability company with
single associate, the legal norms'® require that all contracts concluded between the company and
the single associate, individual or legal entity, must be concluded in written form. Failure to comply
with this provision results in the absolute nullity of the contract in question.'!

2. ESTABLISHMENT AND OPERATION OF THE LIMITED LIABILITY
COMPANY

The limited liability company is established in accordance with the provisions of Law no.
31/1990, which concerns the establishment of any company regarding commercial activity,
considering the special provisions relating to this form of company.

The company's constitutive act or acts represent the basis for its constitution. Also, for the
limited liability company to be established, it is necessary to fulfill the formalities imposed by the
legal norms.

It should be noted that “a limited liability company with a single partner can be established
“ab origine” with a single associate or by transforming a limited liability company with various
associates into a limited liability company with a single associate.”!?

According to the provisions of Article 5 of the Law on companies, the limited liability
company can be established by concluding a company contract and a statute. However, in the case
of a limited liability company with a sole associate, only the statute is drawn up. The company
contract and the statute may be concluded in the form of a single document, which is called a
constitutive act. In the situation where only a company contract or only a statute is concluded, they
may also be called a constitutive act.

The constitutive act of the limited liability company must be concluded in the written form
that the law provides. In addition, when real estate is included among the assets subscribed as a
contribution to the share capital, the law requires the authentic form of the constitutive act. It must
be authenticated by a notary public in order to ensure increased protection and legal stability
regarding real estate transactions.

The constitutive act of a limited liability company includes the following:!?

a) the identification data of the associates,

b) form, name, and headquarters,

c) object of activity of the limited liability entity, with reference to the main field and

activity,

d) the subscribed share capital of the limited liability company, specifying the contribution

of each associate, either in cash or in kind; the number and nominal value of the social

’Law no. 102/2020 for the amendment and completion of the Law on companies no. 31/1990 was published in the
Official Gazette no. 583/02.07.2020.
19 Art. 15 of Law no. 31/1990: Contracts between the limited liability company and the individual or legal entity, sole
associate of the former, are concluded in written form, under penalty of absolute nullity.
HSee L.B. Luntraru, “Business law. Course notes”, Universul Juridic Publishing House, Bucharest, 2022, page 63.
12 See S.D. Carpenaru, “Treaty of Romanian commercial law”, Universul Juridic Publishing House, Bucharest, 2016, pag. 375.
3 Art. 7 of Law no. 31/1990.
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parts must also be specified, as well as the number of social parts assigned to each
associate according to his contribution,

e) the manner in which the decisions of the general assembly of associates are adopted,
with the vote of all, in the situation in which, due to the even number of participations
in the social capital, an absolute majority cannot be established,

f) the associates who will represent and manage the company or the non-associated
administrators, the duration of the mandate, their identification data, the powers they
have received and whether they will be exercised jointly or separately,

g) in the situation where censors or financial auditors are appointed, the identification data
of the first censors, respectively of the first financial auditor,

h) the part that each of the associates has in the profits and losses,

1) the identification data of the real beneficiaries and the manners in which control over
the company is exercised,

j) secondary offices, such as branches, agencies, representative offices, or other
establishments which do not enjoy legal personality, if they are established with the
company, or the conditions under which they can be established later, if such an
establishment is under consideration,

k) duration of the company,

1) the manner in which the company will be dissolved and liquidated; the ways to ensure
the extinguishment of the liability or its regularization in agreement with creditors, if the
dissolution takes place without liquidation, when each associate agrees on the
distribution and liquidation of the company's assets.'*

According to the legal provisions, the elements of the constitutive act of a limited liability
company must also be respected in the case of the limited liability company with a sole associate.
Thus, the single associate must include in the constitutive act the necessary information regarding
his identity, the subscribed share capital, the manner of exercising the administrative powers, as
well as any other requirements stipulated by the law. Although there is a single associate,
compliance with these legal requirements ensures transparency and compliance with the legal
regulations applicable to limited liability companies.

The participation of both individuals and legal entities is allowed when establishing a limited
liability company. The number of associates is flexible and is determined by the persons interested
in constituting the company, but in compliance with a limit imposed by law. According to the legal
provisions, the maximum number of associates in a limited liability company may not exceed 50,
so as to preserve the “intuitu personae” character of the company and ensure its efficient
management. !>

The firm of a limited liability company consists of its own name, to which the name of one
or more associates may be added, in accordance with their preferences. This name must be
accompanied by the mention “limited liability company” or abbreviated “S.R.L.” (“L.L.C.”), which
indicates the legal form of the company. By these mentions, the legal status of the company is
highlighted and information about the type of registered commercial entity is provided.

As previously mentioned, when a limited liability company is established, the constitutive
act must provide for the subscribed share capital, with the mention of the contribution of each
associate. By the end of 2020, the Law on companies no. 31/1990 provided that the share capital
cannot be less than 200 lei, with the entry into force of Law no. 223/2020 for the simplification and
bureaucratization of the transfer of social parts and the payment of the share capital by amending
the Law on companies no. 31/1990, the value of the share capital of a limited liability company
may not be less than 1 leu, considering Article 11 para. (2) of the law.!¢ Currently, as regards to

™ In this sense, see C.M. Nagy, E.D. Ghica, “Aspects regarding the restructuring of companies” in “Annals. Economic
Sciences Series. Timisoara. Vol. XXVII/2022”, Eurostampa Publishing House, Timisoara, 2022.
BArt. 12 of Law no. 31/1990: “In the limited liability company, the number of associates cannot exceed 50" .
15 Art.11, para 2, Law no. 223/2020 for the simplification and bureaucracy reduction of the transfer of shares and the
payment of the share capital by amending the Law on companies no. 31/1990.
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social capital, the law provides that the associates have the freedom to choose the amount that
constitutes share capital when establishing a limited liability company, with the provision that the
sum may not be less than one leu.

Further, according to the legal norms, when setting up a limited liability company, the share
capital must be divided into equal shares.!” These shares cannot be represented by negotiable
securities'®, which means that ownership of them cannot be transferred through a simple
commercial transaction. The company's constitutive act must specify the number and nominal value
of the shares, as well as the number of social parts that are assigned to each associate according to
his contribution to the share capital. Thus, each associate will hold a number of shares proportional
to his share of participation in the company's social capital.'

With regard to the payment of the share capital, Article 9*1 (2) of the Law on companies
provides:

“(2) The limited liability company must pay 30% of the value of the subscribed share capital
no later than 3 months from the date of registration, but before starting operations on behalf of the
company, and the difference in subscribed share capital will be paid:

a) for the cash contribution, within 12 months from the date of registration,

b) for the contribution in kind, within 2 years from the date of registration.”?°

It should be noted that these rules are applicable as of July 2022. Prior to this date, the
associates had the obligation to pay in full the subscribed share capital at the time of the company's
establishment.

According to the legal regulations in force, the contributions of the associates to the
establishment of a limited liability company must comply with certain requirements. Thus, in the
case of cash contributions, they are mandatory when establishing any form of company.
Contributions in kind, on the other hand, must be economically evaluable and be usable in the
company's activity. They may consist of tangible goods, real estate, or other assessable assets.
Regarding contributions in claims, they are not allowed in limited liability companies, which means
that the associates cannot bring claims against third parties. Also, benefits in work or services cannot
be considered contributions to the formation or increase of the social capital of the limited liability
company.

In the following, we will present the stages of the registration process of a limited liability
company to the National Trade Registry Office, in accordance with the provisions of Law no.
31/1990 on companies, and Law no. 265/2022 on the trade register and for the amendment and
completion of other normative acts with an impact on the registration in the trade register.

The first step that needs to be taken in order for the company to be registered is to obtain
proof of the availability and reservation of the company name. In this respect, on the website of the
National Trade Registry Office there is a form that must be filled in with three names, in order of
preference. The form can be submitted both physically, at the counter, and online. If the name is
available, the applicant receives proof of availability and reservation of the company name, which
is valid for one month from the date of issue.

Further, it is necessary to fill out an application for registration, to which a series of
documents are attached. The registration application form is also found on the website of the
National Trade Registry Office.?!

It is necessary to draw up the company's constitutive act, which must include the previously
elements mentioned in this paper. All the associates must sign the constitutive act.

A document certifying the right to use the space intended for corporate headquarters is also
required. In this regard, a lease or loan agreement is concluded for the space that will be used as the
company's headquarters.

7 Art. 11 para. (1) from Law no. 31/1990.
'8 Ayt. 11 para (2) from Law no. 31/1990
19 See 8.D. Carpenaru, “Treaty of Romanian commercial law”, Universul Juridic Publishing House, Bucharest, 2016., page 377.
20 Art. 91 para. (2) from Law no. 31/1990.
21 https://www.onrc.ro/templates/site/formulare/1 1-10-150.pdf (accessed on 30.06.2023).
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At the application for registration, a tax registration application is also attached, in which
data on the fiscal vector are recorded.

Furthermore, a self-responsible declaration is needed regarding the fulfillment of the
conditions of operation or performance of the activity?* in which the activities conducted at the
registered office, third parties or secondary offices are completed. With this declaration, the
applicant assumes responsibility for the legality of conducting all the activities mentioned in the
object of activity and for fulfilling the conditions imposed by the legal norms for their performance
at the registered office, third parties or secondary offices.

Certified copies of the identity documents of the founders, administrators, censors, or
auditors are also required.

The information from the fiscal records of individuals is obtained by the National Office of
the Trade Register, ex officio, from the National Tax Administration Agency.

A declaration regarding the real beneficiaries?® of the legal entity is also attached to the
registration application, in order to be included in the Register of beneficial owners of companies.

If the application for registration in the Trade Register is not signed by the legal
representative of the companys, it is necessary to submit proof of the empowerment of the designated
person to fulfill the legal formalities. The power of attorney must be of genuine special or general
power of attorney. The application may also be signed by a lawyer, based on a power of attorney.

The constitutive act of the company will be published in the Official Gazette of Romania,
Part IV, by the National Trade Registry Office and after payment of the fee by the applicant. The
fee is pre-set and is calculated by manuscript page.

These are the documents required to register a limited liability company with the National
Trade Registry Office. If the documents are drawn up correctly, and then checked and approved,
the company will be registered in the Trade Register and will receive a registration certificate.

CONCLUSIONS

In an ever-changing world, limited liability companies must be responsive to innovative
technologies, customer requirements and preferences, as well as to the evolution of business laws
and regulations. Adaptability to these challenges will enable them to remain relevant and
competitive.

In conclusion, the establishment and economic evolution of a limited liability company are
complex and rigorous processes that can bring significant benefits to entrepreneurs who choose this
legal form. By complying with legal procedures, efficient resource management, adaptability to
environmental changes and constant innovation, a limited liability company can build a successful
route in the competitive market.
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