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Abstract:

Romania is at the top of the countries that have notified the ECHR regarding the violation of
human rights. Most of them concern large groups of repetitive cases, among which are those
regarding the violation of property rights, the non-execution or late execution of court decisions,
the excessive duration of judicial procedures, conditions of detention, the situation of human
rights in Romania has registered a noteworthy evolution in recent years, both in terms of the
elaboration and adoption of new projects of normative acts and in terms of the practical
transposition of the legal provisions in force.
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INTRODUCTION

According to the last reported activity of the European Court of Human Rights- ECHR, on
December 31, 2022, the Court had registered on its roll 4,793 requests directed against Romania,
requests in various procedural steps: 136 declared admissible (representative and 2.83% of total
number); 273 in categories VI-VII before a single judge or a Committee (5.69%); 2949 in
category I-V awaiting the first examination before a Chamber or a Committee (61.52%); 1389
communicated to the Romanian (28.97%); 46 awaiting the government's one-action rule (0.95%)

Romania is among the countries condemned by the ECHR in 2022 for human rights
violations. Most of them concern the poor conditions in the penitentiaries - a problem for which
the Romanian authorities prefer to pay a moral penalty to the prisoners, rather than to modernize
the prisons. It may seem paradoxical that Romania, an EU and NATO member country, is placed
together with Russia - an aggressor state, in the ranking of human rights violations in 2022. But
Romania - a country on the border of a war in which the West says that crimes against humanity
are frequently committed - is, quite literally, at the top of the countries condemned in 2022 in
cases instrumented by the European Court of Human Rights (ECHR).

ECHR registered approximately 75,000 requests. Almost half of these came from Turkey
and Russia and ontThe third place is Ukraine with approximately 10,000 requests.. The list is
completed by Romania, at the beginning of the year 2023 there were 6,400 complaints, may more
than Italy and Poland combined, both countries with larger populations. Thus, Romania ranks 4th
out of the 47 countries of the Council of Europe, after Turkey, the Russian Federation, and
Ukraine.

From 1994 to 2022, the Court issued 1754 judgments involving Romania, divided as
follows: 1541 in which a violation of at least one article of the European Convention on Human
Rights was found; 91 in which the Court concluded that there was no violation of any article; 48
in which the amicable settlement between the government and the plaintiff was noted; 74
representing other decisions.

1. BRUMARESCU VS ROMANIA CASE

On October 28, 1999, the European Court of Human Rights' condemned Romania in the
"Brumarescu" case for violating Article 6 par. 1 of the European Convention, based on the

! https://leges.ro/gratuit/heytomru/hotararea-in-cauza-brumarescu-impotriva-romaniei-din-28101999.
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violation of the right to a fair trial, as well as for the denial of the right of access to justice, as well
as for the violation of Article 1 of Protocol 1 additional to the Convention that protects the
property right.

It was the first judgment condemning Romania in a case regarding nationalized real estate
during the communist regime.

In essence, the plaintiff Dan Brumarescu invoked before the European Court the violation
of his rights through the acceptance by the Supreme Court of Justice? of the annulment appeal
filed by the General Prosecutor against the civil sentence® of December 9, 1993, which became
final and irrevocable, by which the trial court accepted the claimant's action and returned the
building nationalized until 1950 through the wrong application of Decree no. 92/1950.

Later, on January 23, 2001, the European Court communicated the second judgment, based
on Article 41 of the Convention. The Court decided, as the main method of execution, that the
convicted state must return to the plaintiff, within 6 months, the house in dispute and the related
land, except for the apartment and the part of land already returned previously.

In the event of non-restitution, the European Court established the obligation to pay
material compensation (the equivalent in lei of 181,400 US dollars), moral damages (the
equivalent in lei of 15,000 US dollars), and court costs, under the penalty of paying penalties
(annual interest of 6%) for exceeding the deadlines set for making the payment (6, respectively 3
months)*.

Brumarescu case inaugurated the long series of hundreds of repetitive Romanian cases
related to nationalized real estate’. Its significance was also recognized by the President of the
European Court of Human Rights at that time, Luzius Wildhaber, who, in a public address held on
January 29, 2000 at the headquarters of the European Court, stated: "In the decision Brumarescu
against Romani, the Court revealed that one of the fundamental elements of the preeminence of
law is the principle of legal security, which requires that the solution given by the courts to a
dispute in a definitive manner should not be questioned again”.

At the time of the facts, the Romanian Code of Civil Procedure empowered the Prosecutor
General to request the annulment of a court decision that had obtained res judicata authority, and
the exercise of this power was not limited in time. By granting such a request, in the case
concerning the applicant, the Supreme Court of Justice, in the eyes of the European Court,
defeated the principle of legal security and affected the applicant's right to a fair trial, as
guaranteed in Article 6 par 1 from the Convention.®

The two judgments of the European Court were sent to the Committee of Ministers in
order to control the execution. The enforcement procedure lasted more than 6 years and involved,
until the vote on the final resolution, the adoption by the Romanian authorities of a set of complex
measures, which concerned both individual measures and some general measures.

In verifying the execution of decisions regarding individual aspects, the Committee of
Ministers pursued both the objective of paying fair satisfaction to the plaintiff, within the terms
indicated by the European Court and the adoption of other measures to ensure as much as possible
compliance with the restitutio in integrum principle.

The difficulty of executing the cited decisions from the perspective of individual measures
is explained by the specificity of the circumstances related to the property in dispute, respectively:

2 Decision no.686 of March 1, 1995, of the Supreme Court of Justice- Civil Section

3 Civil sentence no.6760 of December 9, 1993, pronounced by the Bucharest District Court 5.

* https.//www.juridice.ro/wp-content/uploads/2014/10/HOT%C4%82R%C3%82REA.pdf, see point 31 of the ECHR

Jjudgement of January 23, 2001.

5 Cauza Konya impotriva Romdniei, https://www.csm1909.ro/ViewFile.ashx?guid=b0a3af9a-e76c-4032-97ab-

8f06b275e928-InfoCSM, cauza Andone impotriva Romaniei

https://hotararicedo.ro/index.php/article_access/view_article/174

¢, Allocution du Président de la Cour Européenne des Droits de I'Homme, Luzius Wildhaber lors de '"Audience

solennelle de la Cour, le 25 janvier 2000, text published on the website of the European Court of Human Rights, p.4.
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- a part of the building and the related land had already been returned to the plaintiff
Brumarescu based on Law no. 112/1995 by the decision of 24.03.1998 of the Law Enforcement
Commission;

- the existence of a part of the building, with the related land, owned by another family
(intervening third party in the process in Strasbourg) through the sale by the state carried out in
1974, based on law no. 4/1973. The family of the third party intervening in the Strasbourg
procedure had obtained in 1939 the status of the tenant of the part of the building in question. The
quality of bona fide owner was no longer discussed by the European Court;

- the rest of the building was considered to be in the state's patrimony, following the
admission of the annulment appeal on March 1, 1995, by the Supreme Court of Justice.

The execution assumed the evaluation by the Romanian authorities of the possibility of the
full or partial restitution of the building, simultaneously with the payment of the compensations
decided by the Court or which would have been additional from the degree of execution "in
nature" actually materialized.

It is certain that in the end, the execution formula was mixed, partly "in nature", partly
through the payment of sums as compensation.

It should be mentioned that the execution was greatly facilitated, in the end, by the
promotion by the General Prosecutor of an appeal for annulment based on the new wording of
article 330 of the Code of Civil Procedure’, admitted by the Supreme Court of Justice by Decision
no. 61 of July 24 2001 and which overturned the 1995 decision of the Supreme Court (criticized
by the European Court), thereby maintaining the civil sentence of 1993, which returned the
property to the plaintiff Brumarescu.

In practice, the first act of enforcement was the payment, four days late, of the moral
damages established by the European Court.

The exact determination of the degree of execution "in nature" and respectively of the
amount of material compensations were conditioned by two steps carried out by the Romanian
authorities: the formulation of a request addressed to the European Court with the object of
rectifying some calculation errors and respectively the interpretation of the judgment of January
23, 2001, with regarding the manner of its execution; the annulment appeal promoted by the
General Prosecutor and admitted on July 24, 2001, mentioned above. Regarding the first
approach, the European Court rejected the request for interpretation, with the motivation that the
text of the decision contains enough indicative elements to facilitate the execution of the decision,
including from the perspective of the intentions expressed by the Romanian Government. The
court gave a positive response to the request to rectify some calculation errors. In this way, the
value of the apartment and the related land already returned, in 1998, to the plaintiff Brumarescu
was reassessed. The Court established by its decision of May 11, 2001 that the value is in reality
higher by approximately 45,000 US dollars, which led to the decrease of the amount of material
compensation owed by the Romanian state in case of non-restitution in nature of the building
from 181,400 US dollars to 136,205 US dollars.

The request in the "Brumarescu" case for the rectification of some errors in calculation
and, respectively, in the interpretation of a decision, was the first of its kind formulated by
Romania at the European Court of Human Rights.

On the other hand, during the execution procedure, the Romanian authorities explored the
methods that would allow a restitution "in nature" as comprehensively as possible, which would
have reduced, at the same time, the amounts paid by the state as compensation.

7 Government Emergency Ordinance no. 138/2000 regarding introduction of a new point 4 in Article 330 of the Civil
Procedure Code as a ground for appeal for annulment, respectively a judgment of conviction pronounced by ECHR,
cumulatively with the possibility of obtaining a reparation slightly partial, internally, through the use of this appeal
by the applicant.
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The solution identified in the end was that of restitution "in nature" of the largest part of
the building, less the one that was owned since 1974 by the third party intervener (previously the
tenant) in the Strasbourg procedure. In the latter case, the Romanian state, through the Ministry of
Public Finance, paid the claimant Brumarescu, as material compensation, the equivalent in lei of
42,100 US dollars, i.e. the value of the property owned by the intervening third party and
impossible to return to the claimant?®,

The restitution "in nature" was made by Order No. 1355 of July 17, 2001 (within the
deadline indicated by the Court) of the Mayor General of the Municipality of Bucharest, who
based his decision, among others, on the decision of the European Court of Human Rights of
January 23 2001.

Compared to the above, it can be concluded that the execution of the judgment of the
European Court on the ground of Article 41 of the Convention was carried out, in the chapter of
individual measures, within the term indicated by the Court, through a mixed formula, mainly
through restitution "in kind ” and partially by paying material and moral damages. At the same
time, the execution of the decision by the governmental authorities, those of the local
administration and the jurisdictional ones demonstrated the incorporation in the internal legal
order of the provisions of the Convention and respectively of the jurisprudence of the European
Court, in other words their direct effect in the Romanian national system.

In the chapter of measures of a general nature, the main problem was the annulment appeal
at the disposal of the Prosecutor General, respectively the removal of the risk of repeating similar
violations of the European Convention, from the perspective of the need to guarantee the principle
of legal security.

We previously mentioned the amendment by Emergency Ordinance no. 138/2 October
2000 of article 330 of the Code of Civil Procedure, by which the European Court's pronouncement
of a conviction was included among the reasons for the annulment appeal. This was welcomed by
the Committee of Ministers, including from the perspective of domestic legislation on the
possibility of reopening/reexamining internal judicial proceedings, in accordance with
Recommendation Rec(2000) 2 of the Committee of Ministers. This extraordinary way of appeal
was maintained even later, after the repeal in 2003 of Article 330 of the CPC, in the form of
revision®.

However, the main pending issue remained article 330 point 1 of the CPC regarding the
exercise of the annulment appeal by the General Prosecutor, even in the conditions where the term
for declaring the appeal, provided for in article 330, had been reduced to 6 months by Law 17/17
February 1997. Moreover, the Committee of Ministers requested during the years 2001-2002,
including through a letter addressed to the Permanent Representation of Romania at the Council
of Europe on December 20, 2001, to demonstrate through examples of consistent jurisprudence of
the Romanian courts or, preferably , through a legislative reform of article 330 CPC, that the risk
of similar violations of the European Convention has been removed.

Finally, article 330 CPC was repealed by Government Emergency Ordinance no. 58 of
25.06.2003, published in the Official Gazette of 28.06.2003 and approved by Parliament on
25.05.2004. This was the decisive measure taken by the national authorities, which ultimately
counted for closing the examination of the case.

Also in the chapter measures of a general nature can be mentioned: the translation and
publication of decisions in the Official Gazette; the wide diffusion they benefited from in the
Romanian legal circles; their examination within the meetings organized at the level of
magistrates; the transmission to the attention of the specialized secretariat of the Committee of
Ministers of the text of Law no. 10 of February 8, 2001 regarding the legal regime of some
buildings taken over abusively between March 6, 1945 - December 22, 1989; the transmission to

8 See point 24 of the Decision of ECHR of January 23, 2001.
? Point 9 Article 322 Civil Procedure Code, introduced by Government Emergency Ordinance no.58/25.06.2003.
87



the Committee of Ministers of the text of Decision no. 43 of 7.02.2001 of the Constitutional Court
regarding the exception of unconstitutionality of the provisions of article 3 of Law no. 10/2001,
pertinent to the case under discussion.

2. DALBAN VS ROMANIA CASE

On September 28, 1999, Romania was convicted in the Dalban case for violating Article
10 of the European Convention, which guarantees freedom of expression®. The decision
originates in the complaint filed on April 20, 1995, by the plaintiff Ionel Dalban, a journalist by
profession, to the European Commission of Human Rights, in which he contests his conviction by
the Romanian judiciary for slander, following the publication in the press of some articles of
interest publicly, without being able to offer him the opportunity to bring evidence before the
court in support of his claims. The plaintiff had also reported the violation of article 6 par 1, due
to the unfair nature of the procedure. Following the declaration of admissibility of the complaint
by the Commission, the Court was referred first by the Commission on 27 April 1998 and later,
on 5 May 1998, by the widow of the applicant, who died on 13 March 1998.

In its decision, the European Court decided unanimously that Article 10 of the European
Convention was violated, that it is no longer necessary to examine a possible violation of Article 6
par 1 and that the Romanian state is obliged to pay, within three months, the equivalent in lei of
20,000 French francs as moral damages to the plaintiff's widow.

This case raised two categories of measures to be adopted by the national authorities to
ensure the execution of the decision, respectively measures of an individual nature and those of a
general nature.

The Government informed the Committee of Ministers regarding the following individual
measures: payment on December 15, 1999, within the stipulated time, of the compensation fixed
by the Court, to the wife of the deceased applicant; the initiation by the General Prosecutor of an
extraordinary appeal and the acquittal of the applicant in March 1999 by the Supreme Court of
Justice for some of the counts for which he had previously been convicted; the opening of the
possibility in domestic law, following some legislative changes, of reopening the national criminal
procedure, based on a decision of the European Court, to obtain the annulment of the conviction
pronounced contrary to the provisions of article 10 of the European Convention.

As regards the measures of a general nature, they were requested by the Committee of
Ministers in the light of the issues raised by the European Court in its "reasoning in law" and
which essentially concerned the provisions of Article 206 of the Criminal Code regarding slander
and the possibility of producing similar cases in practice the Romanian courts for sentencing some
journalists, with the limitation of the right to free expression.

Until the beginning of 2005, the Romanian government communicated to the Committee
of Ministers the following elements of reflection and effective measures adopted in this regard:

- the publication in the Official Gazette of June 20, 2000 of the Romanian translation of
the European Court's decision, accompanied by the organization of several conferences, training
courses and seminars for judges and prosecutors with the theme of guaranteeing freedom of
expression in the light of Article 10 of the European Convention;

- the introduction of a European Court jurisprudence course starting in 2000 at the
National Institute of Magistracy, for the appropriate training of judges and prosecutors;

- the launching by the authorities of a process of internal reflection that will generate
practical and legislative measures that will ensure a jurisprudence of the Romanian courts along

19 Romania’s cases at the ECHR, selections 1998-2004, Information Office of the Council of Europe in Bucharest and
Ministry of Foreign Affairs, Bucharest, 2004.
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the lines of the one in Strasbourg. Legislative amendments to the Criminal Code, related to the
issues reported by the European Court in the "Dalban" case, appeared necessary to guarantee
freedom of expression, with the possibility for the accused, for example, to plead good faith in his
defense.

A first step was taken in 2002 by the adoption of Government Ordinance no. 58, which
reduced the penalty for the crime of slander; on June 28, 2004, a new Penal Code was adopted
(not finally entered into force), which included provisions according to which journalists can
publish articles containing information of public interest in accordance with the principles
established by the jurisprudence of the European Court. Thus, the insult was decriminalized, and
the slander was not punished with imprisonment, the right to defense being expanded, by
introducing the invocation of the element of good faith.

Following this information sent to the Committee of Ministers, the Romanian government
concluded at the beginning of 2005 that "the new provisions of the Penal Code confirm the
increasingly extensive practice of national courts of justice to refrain from applying criminal
sanctions to journalists who exercise their freedom of expression with good faith to transmit
information and ideas of public interest, following the principles enshrined in Article 10 of the
Convention. Therefore, new similar violations of Article 10 of the European Convention will be
avoided in the future". Moreover, the government had communicated to the Committee of
Ministers "examples of national jurisprudence in the field of accusations of slander in which the
courts, often referring to the jurisprudence of the European Court, acquitted the accused persons,
not least on the grounds of their intention to transmit information and ideas in related to matters of
public interest."

All these elements were taken over in the text of an interim resolution adopted by the
Committee of Ministers on February 8, 2005, the solution of definitive closure of the "Dalban"
case being considered premature at that time'!. Moreover, the Committee of Ministers "invites the
Romanian authorities to continue efforts to develop the direct effect of the jurisprudence of the
European Court in the domestic legal order, inter alia in the field of freedom of expression and to
improve the legislative procedures...". The same interim resolution established that the Romanian
authorities should inform the Committee of Ministers about the progress on this issue, and that the
debates should be resumed at the end of 2005.

It is interesting that in the first half of 2005, the Romanian government amended by
emergency ordinance the Criminal Code in force at that time, in order to speed up the entry into
force of some amendments (including those mentioned above regarding insult and slander) carried
out with the occasion of the adoption on June 28, 2004 of the new Penal Code, whose date of
application had been postponed. Law 160/2005, entered into force on June 5, 2005, repealed the
prison sentence for slander.

On the other hand, the Annual Activity Report of the Committee of Ministers from 2008
on the execution of the judgments of the European Court notes in the "Dalban" case and the
information communicated by the Romanian authorities regarding the decriminalization of insult
and slander in 2006 (Law 278/2006, entered into in force on 11.08.2006) and maintaining the
possibility of sanctions only in the civil side.

The cited report shows that although the decriminalization law was later declared
unconstitutional, in January 2007, the repeal of the provisions subject to criticism remained
definitive based on article 62 par 3 of Law 24/2000 on legislative technique, until the eventual
adoption of new legislation that would put these rules back into circulation. The Romanian
authorities have committed themselves that the new draft of the Penal Code does not contain such
provisions criticized by the European Court.

' Interim resolution ResDH(2005)2 adopted at the 914™ meeting of the Committee of Ministers on February 8, 20035.
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3. BUHUCEANU AND CIOBOTARU VS ROMANIA CASE

On 9 April 2020, the Commissioner for Human Rights of the Council of Europe informed
the European Court of Human Rights about this decision to intervene as a third party in the
proceedings Courts, under Article 36, paragraph 3 of the European Convention on Human Rights
and to submit written observations regarding the case of Florin Buhuceanu and Victor Ciobotaru
v. Romania and 12 other cases. These cases refer to the absence of a legal framework for the
recognition of stable relationships between persons of the same sex.

According to his mandate, the Commissioner promotes effective respect for human rights;
assists member states in implementing the Council of Europe's instruments on human rights,
especially the Convention; identifies possible deficiencies in human rights law and practice; and
provides advice and information on the protection of human rights around the world. The
protection of lesbian, gay, bisexual, transgender and intersex (LGBTI) human rights is a priority
issue for the Commissioner. This intervention builds on country monitoring conducted by the
Commissioner's Office in several countries. It also builds on the thematic work carried out by the
Commissioner's Office over the years.

The Commissioner notes that there have been numerous attempts, in the form of bills,
initiatives and litigation, to introduce legal recognition of same-sex couples in most of Europe's
Member States, which do not yet offer such recognition. While these attempts have so far been
unsuccessful, the Commissioner believes that they demonstrate a clear need and demand for legal
recognition of same-sex partnerships.

Without the ability to access legal recognition, same-sex couples are denied rights that
seem obvious to opposite-sex partners or spouses with this status, and are left to face serious
problems in their everyday lives.

Indeed, private and public institutions will usually assume a different-sex couple or mother
and father when designing services, benefits and procedures. Same-sex partners who cannot prove
their family connection based on legal recognition may thus be denied access to the partner's
health insurance, family allowances or other employer benefits, as well as favorable tax rules.
They will not be entitled to carer's leave for their partner or their partner's child in the event of
illness, disability or a new birth. They will usually not enjoy the same rights and responsibilities
for the children in their care, which can create barriers to day care and medical facilities as well as
schools.

The Commissioner points out that stable same-sex couples, with or without children, are
part of the rich diversity of families that make up our societies — whether a state recognizes it or
not. In the absence of such recognition, however, they are barred from fully enjoying the right to
private and family life guaranteed by the Convention.

At the moment, Romania is among the last European states where these families do not
enjoy legal protection and recognition. Among these countries that do not have any form of legal
recognition are: Poland, Lithuania, Slovakia, and Bulgaria. In the last 10 years, we have seen
countries like Austria (2019), Denmark (2012), Finland (2017), France (2013), Germany (2017),
Iceland (2010), Ireland (2015), Luxembourg (2015), Malta (2017), Portugal (2010), Switzerland
(2021), and Great Britain (2014) ending the ban on same-sex couples marrying.

In addition, 12 other European countries have adopted legal forms of recognition of these
couples, including Croatia, Cyprus, the Czech Republic, Estonia, Greece, Hungary, Italy, Latvia,
Liechtenstein, Monaco, Montenegro, and San Marino.

The ECHR decision does not require Romania to recognize same-sex marriages, but only
to protect the rights of these couples. The decision could reopen the debate about civil partnership
and heterosexual crimes, given that more and more young people are not getting married.
According to statistics, 35 percent of children born in the last five years come from relationships
between partners who are not married. However, the Romanian Orthodox Church rejects the idea
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of civil partnership. There are several draft laws in Parliament to legislate civil partnerships for
both heterosexual and same-sex people.

CONCLUSIONS

According to the Universal Declaration of Human Rights, the ideal of the free human
being can only be realized if conditions are created that allow everyone to enjoy their economic,
social, and cultural rights, as well as their civil and political rights.

The moral obligation of states to promote the universal and effective respect of human
rights and freedoms has been legally established, at the level of international norms.

Representing a principle of international law with the value of "jus cogens", the principle
of universal respect for human rights, obliges all states to the same extent and, thus, implies the
fulfillment of firm duties, of each state both towards its citizens and towards the international
community of states, in its entirety. Therefore, failure to comply with assumed legal obligations
may attract sanctions from the international community.

Today, more than ever, the international community is concerned with the widest possible
promotion of human rights, with the creation of a legal framework as diverse as possible for
international collaboration in this field, with the creation of a system as complex as possible for
the defense of human rights through different legal channels in various fields and ensuring as full
as possible their transposition into practice, including by sanctioning violations of the existing
legal norms, no matter what form they take.
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