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Abstract 

Our study comes with the presentation of the individual fixed-term employment contract, capturing 

new aspects in the contemporary context of individual employment relationships. Temporary work 

appeared as a response to the demands and flexibility of the labor market, an aspect that 

determined the implementation of regulatory measures in this direction regarding the atypical 

labor contract, namely the individual fixed-term employment contract. The temporary employment 

contract is an exception to the general rule, according to which individual employment contracts 

are concluded for the duration.  
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1. INTRODUCTION 
            

In a world of perpetual changes in the field of economic life, the temporary employment 

contract, as an atypical form of employment contract, in the current economic context and in the 

light of international regulations, responds to an acute need for flexibility in terms of labor markets. 

In the current global economic context, characterized by rapid changes, labor relations are 

constantly fluctuating and diversifying, new forms of creating labor relations appear compared with 

existing forms, such as telework or virtual work, which impose special regulations. The present 

economy consecrates various work fields, such as those that involve employment relationships that 

do not require a particular qualification and are carried out occasionally or in certain seasons, such 

as catering activities, manufacture of handicraft products, archaeological excavations, seasonal 

agricultural work, and others. Temporary work meets not only the flexibility needs of companies, 

but also the expectations of workers to harmonize their professional life with their private one.  

The labor market in Romania in general and, implicitly, the temporary labor market has been 

marked by a recovery since the past years. In the first part of this year, the level of demand remained 

on an upward trend. Although temporary work represents a relatively small share of the wage share, 

the role of temporary employment agencies is a positive one in order to reduce unemployment and 

ensure workforce,  they support companies, which thus have the opportunity to quickly rectify their 

staffing requirements to existing opportunities, for the benefit of workers, who can effectively 

integrate into the labor market. 

Temporary work responds to conjunctural needs or, better said, to problems that need to be 

solved urgently, so more and more companies choose to hire workers through a temporary work 

agent. 

The temporary employment contract reduces the risk of long-term work with unsuitable 

employees, in the sense that organizations, if they realize that they are dealing with an unsuitable 

person, have the opportunity to give up that employee immediately after the completion of the 

temporary work assignment.  

 

2. THEORETICAL, PRACTICAL, AND LEGISLATIVE ASPECTS  

OF THE TEMPORARY EMPLOYMENT CONTRACT 
 

Labor legislation aims to protect the interests of employees and sanction any kind of 

discrimination. At the level of the European Union, the diversity and complexity of working 

relations led to the adoption of an international legal framework based mainly on compliance with 
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the principles of non-discrimination, equal opportunities and treatment, safety and health of 

workers, free movement of labor. Given these premises, temporary work emerged as a response to 

the demands and flexibility of the labor market. In this respect, Directive 2008/104/EC of the 

European Parliament and of the Council of November 19, 2008, establishes a non-discriminatory, 

transparent, proportionate, and appropriate protection framework for temporary workers,  which 

respects the diversity of labor markets and the relations between social partners. The directive 

regulates the activity of the temporary work agent, starting from the fact that, in fact, the working 

and employment conditions applicable to temporary workers should be at least the same that would 

apply to workers if they were recruited by the user company to occupy same job. 

Directive 2008/104/EC defines the temporary assignment in Article 3 (1) para.(e), point (e), 

as “the period during which the temporary worker is made available to the user company to work 

temporarily under its supervision and direction”. 1 

According to the national regulations, work by temporary agency is regulated by the 

Labor Code, art. 88 para. (1) of the Labor Code, republished, “Employment through a 

temporary work agent is the work performed by a temporary employee who has concluded a 

temporary employment contract with a temporary work agent and is made available to the 

user for to work temporarily under the supervision and direction of the latter”.2 

According to para. 5 of art. 88 of the Labor Code, republished, Temporary work assignment 

means “that period during which the temporary employee is made available to the user to work 

temporarily under his supervision and management, for the execution of a precise and temporary 

task”.3  

Other normative acts that consecrate clarifications according to this type of contract are 

Government Decision no. 1256/2011, with subsequent amendments and completions, Law no. 

16/2017 on the detachment of temporary employees within the framework of the provision of 

transnational services. 

In the legislation of our country, according to the provisions of Article 90 para.(1) of the 

Labor Code, republished, the duration of the temporary work assignments cannot exceed 24 months,  

providing in para. (2) of the same article the possibility of extension for successive periods up to 36 

months. 

In Romania, more and more companies appear on the labor market, having as their main 

object activities specific to “the temporary work agent”. This work organization form implies a 

trilateral relationship by concluding an individual employment contract between a temporary work 

agent and an employee that is made available to the user to work temporarily under the supervision 

and direction of the latter. 

 

TEMPORARY EMPLOYMENT CONTRACT - SPECIFICITY 
 

The temporary employment contract is an individual employment contract concluded in 

writing between the temporary work agent and the temporary employee, for the duration of an 

assignment. 

The contract can be concluded for an indefinite period, as it can be concluded for several 

assignments 4,  subject to the deadline provided by law. Upon termination of the assignment, the 

temporary employee can conclude an individual employment contract with the user. 

 
1 Directive 2008/104/EC of the European Parliament and of the Council of November 19, 2008 regarding work through 

a temporary agency, published in the Official Journal no. L 327/9 of 05.12.2008. 
2Law no. 53/2003 – Labor Code, republished in the Official Gazette no. 345/18.05.2011, with subsequent amendments 

and additions, art. 88 para. (1). 
3  Ibidem, art. art. 88  alin. (5) (art. 88  para. (5). 
4 By law no. 40/2011 an important amendment was made to art. 95 providing for the possibility of concluding an 

employment contract for an indefinite period between the temporary work agent and the temporary employee. Before 

the changes, it was allowed to conclude a contract on a single assignment, and the former art. 94 para. (3) provided 
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According to Directive 2008/104/EC, the permanent employment contract is the general 

form of employment relation. (art 5 paragraph 2 and point 15 of the Preamble). 

In doctrine the contract for an indefinite period is regarded as “a framework contract that is 

implemented for each assignment, through the fixed-term contract”.5 The position of the worker 

with a temporary employment contract is “very special: he cannot negotiate individually with the 

user, because he is not part of a contractual relation with him, he said, he cannot join the trade union 

with his colleagues, directly employed by the user, because he has a different employer than them, 

but also vice versa, he cannot be disciplined by the user nor fired by him”.6 

The temporary employment contract, even if it is an atypical contract, cannot disregard the 

conditions required by law for any employment contract as regards: the prior information of the 

employee, prior notices in the case of certain categories of employees, the work permit for foreign 

citizens and obtaining the medical certificate by the employee. These are preconditions for the 

conclusion of the temporary employment contract.7 his type of employment contract has similar 

characteristics to civil contracts, but it is also differentiated by its own features. For its valid 

conclusion, the conditions regarding capacity, consent, cause, object, and form of the contract are 

required to be fulfilled. 

There are therefore three actors of the temporary employment relationship: the temporary 

work agent, the user, the temporary employee.  

 

 
 

In order to better identify the characteristics of this type of contract, we need to clarify some 

notions encountered in this context: 

The temporary work agent is the legal entity authorized 8 by the Ministry of Labor and 

Social Justice, which concludes with the temporary employee a temporary employment contract. 

The temporary work agent is the equivalent of the employer. 

The temporary employee is the individual who concludes a temporary employment 

contract with the temporary work agent so that it is subsequently made available by the latter to the 

user. 

 
that for each new assignment an additional act to the contract is concluded. After modifications, the current art. 95 

paragraph (3) provides that a temporary employment contract is concluded for each new assignment. 
5 Alexandru Țiclea,Treaty on Labor Law, Legislation. Doctrine. Jurisprudence - Ninth Edition, updated, Universul 

Juridic Publishing House, Bucharest, 2015. 
6 Raluca Dimitriu, Elements of labor law, CECCAR Publishing House, Bucharest, 2017, p. 59 and 60. 
7 Denisa Oana Pătrașcu, Work through a temporary work agent, Second Edition, Leadermark Publishers, Bucharest, 

2012, p. 133 and 140. 
8 Art. 3-9 of Government Decision no. 1256/2011 regarding the operating conditions, as well as the authorization 

procedure of the temporary work agent. 
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The user is the individual or legal entity for whom and under whose supervision and 

direction the temporary employee made available by the temporary work agent9 to the user, to work 

temporarily under his supervision and management, for the execution of a precise and temporary 

task. 

Temporary agency work represents work performed by a temporary employee who has 

concluded a temporary employment contract with a temporary work agent and who is made 

available to the user to work temporarily under the supervision and direction of the latter.10 

              Temporary work assignment – means the period during which the temporary employee is 

made available to the user to work temporarily under his supervision and management,  for the 

execution of a precise and temporary task. 

Therefore, there are three actors of the temporary employment relationship (temporary work 

agent, the user, and the temporary employee), between whom two contracts are concluded:  

a) Temporary employee – temporary work agent – a temporary employment contract is 

concluded between the two parties. 

Unlike other legal systems, in our country the temporary employment contract is an 

individual employment contract, and temporary workers are always employees. Through the 

temporary employment contract, a trial period can be established, the duration of which depends on 

the extent of the assignment. 

The temporary employment contract may be concluded for a fixed or indefinite period. The 

employee is temporary in relation to his assignment, which is a maximum of 24 months, with the 

possibility of an extension to 36 months. Instead, compared to his employer (temporary work agent), 

he can be employed for an indefinite period, being made available to users for several successive 

assignments. 

The provisions of the Labor Code regarding the activity by temporary work agent are based 

on the provisions of Directive 2008/104/EC, at point 15 of its preamble the rule regarding the 

conclusion of employment contracts for an indefinite period of time is reiterated. 

As indicated in this point of the directive, permanent employment contracts represent the 

general form of employment. In the case of workers who have entered into a permanent contract 

with the temporary work agent, given the special protection afforded by this type of contract, a 

provision allowing exceptions to the rules applicable in the user company should be introduced. 

At the same time, in Article 5 paragraph (2) of the directive, mentions are made regarding 

temporary workers who have concluded a permanent employment contract with a temporary work 

agent. 

As an application of the European norms, the Romanian legislator stipulated, in art. 95 para. 

(2) of the Labor Code, the possibility of the temporary work agent to conclude an employment 

contract with the temporary employee for an indefinite period, situation in which during the period 

between two assignments the temporary employee is at the disposal of the temporary work agent. 

Therefore, it is possible for two individual employment contracts to be concluded between 

the same parties: 

• a temporary contract for an assignment, 

• another for an indefinite duration. 

The text stipulates that between two assignments the employee is at the employer's disposal 

but does not expressly order the employer's obligation to remunerate him in any way during this 

period. In addition, the employee, even employed with a permanent contract, does not have the 

right, but only the vocation, to be sent on an assignment, even if such an opportunity were to arise 

for the temporary work agent. In other words, unlike a typical employer, who can suspend the 

contract only for objective reasons (when there is an interruption or a temporary reduction of the 

 
9 Ion  Dogaru, The contract - theoretical and practical considerations, Scrisul Romanesc Publishing House, Craiova, 

1983, pp. 10.. 
10 Art. 88 para. (1) from Law no. 53/2003. 
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activity occurs, with the obligation to provide from the salary fund at least 75% of the basic salary, 

according to Article 53 (1) of the Labor Code), the temporary work agent may not send the 

temporary employee on an assignment for a period of time, who is nevertheless has the obligation 

to remain at his disposal. Because the text of the law does not clearly state the status of the employee 

between assignments, in practice he is often required to ask for unpaid leave. This contractual 

construction, perhaps also due to the incompleteness of the incomplete nature of the regulation, is 

likely to generate precariousness. 

In the temporary labor mechanism, the temporary work agent occupies the position of the 

employer. He is the one who concludes the temporary employment contract with the employee, 

pays him the salary, applies possible disciplinary sanctions and he is also the one who can fire him. 

According to Article 100 of the Labor Code, the temporary work agent who dismisses the 

temporary employee before the term stipulated in the temporary employment contract, for reasons 

other than disciplinary ones, has the obligation to comply with the legal regulations regarding the 

termination of the individual employment contract for reasons not related to the person of the 

employee. This formulation is deficient because there are other types of dismissal besides 

disciplinary and for reasons independent of the employee. 

b) User – temporary work agent – a contract of assignment is concluded between the two 

parties. 

The temporary work assignment represents the period during which the temporary employee 

is made available to the user to work temporarily under his supervision and direction for the 

execution of a precise and temporary task. The temporary work assignment is established for a term 

that cannot exceed 24 months. The duration of the assignments may be extended for successive 

periods which, added to their original duration, may not lead to a period exceeding 36 months. 

Basically, the user outsources all recruitment and staffing activity and is not obliged to keep 

the Register of employees and, in general, no bureaucratic obligation in relation to its temporary 

employees. All these obligations are the responsibility of the temporary work agent in exchange for 

a price that the user is required to pay him under the contract of assignment. 

c) User – temporary employee – there is no contractual relationship between the two parties.  

The employee is in an exclusive contractual relationship with the temporary work agent, 

who pays his salary and for whom he is disciplinary responsible. 

Although the temporary employee is not in contractual relations with the user, he enjoys a 

number of rights in relation to him. Thus, the temporary employee has access to all services and 

facilities provided by the user, under the same conditions as his other employees. 

The basic conditions of employment and work, established by legislation, the internal 

regulation, the applicable collective labor contract, as well as by any other specific regulations, 

relating to the duration of working time, overtime work, daily and weekly rest, night work, holidays, 

public holidays, and payroll applicable to temporary employees are, during the temporary work 

assignments with a user, at least those that would apply to employees if they were recruited directly 

by that user to occupy the same job.  

The number of temporary employees will be considered when establishing the minimum 

threshold for which employees’ representatives are elected, under the law, at the user, as if they 

were workers directly employed by the user for the same period. 

Throughout the assignment, the temporary employee benefits from the salary paid by the 

temporary work agent (his employer). The salary received by the temporary employee for each 

assignment is determined by direct negotiation with the temporary work agent and cannot be lower 

than the minimum gross salary per country guaranteed in payment. As an employer, the temporary 

work agent is the one who retains and transfers all the contributions and taxes owed by the 

temporary employee to the state budgets and pays for him all the contributions due under the law. 

However, in the event that, within 15 calendar days from the date on which the obligations 

relating to the payment of salary and to contributions and those regarding contributions and taxes 

became due and payable, the temporary work agent does not execute them, they are paid by the 

user, based on the request of the temporary employee. The user who paid the amounts owed by the 
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temporary work agent is subrogated, for the amounts paid to the rights of the temporary employee 

against the temporary work agent. 

Regarding the user's subsidiary liability as far as the payment of salary rights is concerned, 

in practice, the question of passive procedural quality was raised in the actions regarding their non-

payment. In other words, if a temporary worker acts against the temporary work agent, claiming 

that the salary is not paid in full, will he be able to oppose the exception of his lack of passive 

quality, on the grounds that he should have first requested the user to pay the salary? The courts 

have appreciated that the right of the employee to request payment of the salary from the user cannot 

deprive him of the possibility to act, even in the absence of such a request, against his own employer, 

who is the temporary work agent. 

The legal employment relation is materialized by an unequal relationship between the 

employer and the employee, in which the employee, according to Article 10 of the Labor Code, 

performs the work “for and under the authority” of the employer. The employee, in a clear state of 

inferiority, is legally and economically dependent on the employer. 

The employer, however, enjoys the three major prerogatives established by Article 40 of the Labor 

Code, namely the prerogative of direction, control, and sanctioning, through which the 

subordination relationship between him and the employee becomes even more visible. 

In order to prevent employer abuses, the legislator establishes in Article 6 of the Labor Code a 

principle that is found at the basis of the construction of the entire legislation in the matter, namely, 

the protection of the employee.  

 

4. TEMPORARY EMPLOYMENT CONTRACT - OPPORTUNITY  

IN THE CURRENT CONTEXT 
 

Through the regulation of labor through temporary work agents, the Labor Code has aligned 

with the modern labor legislation, creating a flexible alternative to perform work. The facilities are 

for all 3 parts of this contract. As proof, currently, temporary work is performed by 2-10% of the 

active population of the European Union.  

The represented advantages: 

For the temporary employee: 

• finds work easier, 

• has the opportunity to acquire new knowledge and experience to reintegrate into an activity 

or to specialize, 

• has the opportunity to know and integrate into various realities existing in enterprises, 

• manages its own activity, being able to stop the activity at the end of a contract, 

• benefits from the same economic treatment as the workers employed for an indefinite 

period, 

• after completing the assignments, he is helped by the temporary work agent to find a new 

job. 

 

For the user 

• Temporary work responds to conjunctural needs, problems that need to be solved 

urgently: sudden increases in production, unforeseen orders, unexpected absence from work of 

some employees. 

• Labor costs become, at least in part, a variable expense and do not appear as a fixed 

cost in the balance sheets of companies. 

• There are far fewer litigation situations compared to the employment contract 

concluded for an indefinite period, because the worker who performs a temporary activity lives this 

experience with less anxiety compared to the worker who has a fixed-term employment contract. 
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• It can be used in companies that need to experiment with development or innovation 

strategies (engineering, launching new products on the market, entering new markets/ geographical 

areas), reducing the risks related to possible failures. 

• Allows priority satisfaction of the exigency to make choices that are reversible, 

without great complications, thus limiting the costs and barriers that occur when staff leave. 

• In the case of recruiting and selecting new staff, who must be hired for an indefinite 

period, temporary work allows companies to make less restrictive choices, actually extending the 

trial period and reducing many risks of wrong choices or potential litigation. 

 

CONCLUSIONS 
 

Although in our country this type of employment contract is less representative, this type of 

contract nevertheless denotes an increased interest in this respect from year to year, also considering 

the trends in the flexibilization of employment relations, which have gained a significant scale in 

recent years. Thus, in practice, we witness an effervescence in the labor market by increasing 

interest, both for companies and for individuals, in the use of atypical new labor relations. 

Temporary work is one of the current and future work relations. Atypical employment 

contracts can be considered by workers suitable for certain stages of life (beginning of a career, 

starting of a career, periods of completion of studies, childcare, career endings, and others). 
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